LETTER OPI NI ON
95-L-104

April 24, 1995

M. Rolf P. Sletten
Executive Secretary and Treasurer
North Dakota State Board of
Medi cal Exam ners
418 East Broadway Avenue, #12
Bi smarck, ND 58501

Dear M. Sletten:

Thank you for your letter inquiring whether an individual who
is licensed to practice chiropractic, but not |icensed to
practice nmedicine, is authorized to perform high school sports
physicals in North Dakot a.

Under North Dakota |aw, the practice of chiropractic includes:

a. The exam nation, evaluation, and diagnhosis, by nmeans
i ncl udi ng X-ray, ot her appropriate di agnosti c
i mgi ng, clinical | abor at ory procedur es, or
pertinent exam nati ons t aught by chiropractic
col |l eges accredited by the council on chiropractic
education or its successor;

b. The treatnment of patients by means of the adjustnment
or mani pulation of the spinal colum, the vertebra
articul ations, t he appendi cul ar skel et on not
excluding the skull, and of any displaced tissue of

any kind or nature;

C. The practice of physi ot her apy, el ectr ot her apy,
hydr ot her apy;

d. Al | ot her procedures taught by chiropractic
col l eges, accredited by the council on chiropractic
education or its successor; and

e. The rating and reporting of any permanent inpairnment
of function and the providing of pr of essi ona
opinions regarding any matter included in this
ﬂefinition of practice of chiropractic as set out

erein.

The practice of chiropractic does not include prescribing
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for or admnistering to any person any medicine or drug
to be taken internally which Is now or hereafter included
in materia nmedica, nor performng any surgery, except as
is provided in this section, nor practicing obstetrics.

N.D.C.C. ? 43-06-01(2). The North Dakota Supreme Court has
found "that the practice of chiropractic is the practice of
medi ci ne, although in a restricted form"™ Klein v. Harper,
186 N.W2d 426, 431 (N.D. 1971). A doctor of chiropractic who
is duly licensed to practice 1n North Dakota pursuant to the
statutes regulating the profession of chiropractic is exenpt
from the provisions of the chapter governing physicians and
sur geons. N.D.C.C. ? 43-17-02(8). See also Klein, supra, 186
N. W2d at 430.

The North Dakota Hi gh School Activities Association (HSAAP
prohibits pupils fromrepresenting their school in high schoo

athletics until there is on file with the superintendent or
the principal a statenment signed by a physician or nurse
practitioner and the pupil's parents or |egal guardian
certifying that the pupil has passed an adequate physical
exam nation since May 20 of the past school year, that in the
opi nion of the exam ning physician or nurse practitioner the

pupil is physically fit to participate in such activities, and
that the pupil has the consent of the pupil's parents or |egal
guardian to participate. Art. Xl of the Constitution and

Byl aws of the North Dakota Hi gh School Activities Association.

See also, Letter from Attorney General Nicholas J. Spaeth to
Dr. Wayne G Sanstead, April 28, 1989. I n addressing your
gquestion, it must be renmenbered that these requirenents of the
HSAA are not pursuant to a |law or regulation of the sovereign
state but instead are the bylaws of a private organization
which would not be bound by any opinion of this office.
Letter from Assistant Attorney Ceneral Lynn E. Erickson to M.
Howard J. Snortland, July 24, 1979.

This office previously concluded that a chiropractor may not
perform physical exanm nations upon high school students to
determine their fitness to participate in athletic activities.
Letter from Attorney General Ni cholas J. Spaeth to Dr. Wayne
G. Sanstead, April 28, 1989. This opinion relied upon then
exi sting statutory |anguage linmting exam nation, evaluation
and di agnosis in the practice of chiropractic to matters which
are preparatory to the treatnent of patients. Ld. The
| anguage, "preparatory to the treatnment of patients,” was
renoved fromthe statutory definition of chiropractic in 1991.
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1991 N.D. Sess. Laws <ch. 451, ? 1. This legislative
amendment al so added to the definition of chiropractic:

The rating and reporting of any permanent inpairnment
of function and the providing of professiona

opinions regarding any matter included in this
ﬁeflnltlon of practice of chiropractic as set out
erein.

N.D.C.C. ? 43-06-01(2)(e). Thus, the Ie%;slatiye_changes made
by the 1991 Legislative Assenbly to the definition of the
practice of chiropractic allow a chiropractor to exam ne,

evaluate, and diagnose by neans of x-ray and other
chiropractic procedures or exam nations enconpassed by
accredited chiropractic college instruction. N. D. C. C.

? 43-06-01(2)(a). Moreover, rating of permanent inpairment of
function and professional opinions are circunscribed by the

definition of chiropractic practice. N. D. C. C.
? 43-06-01(2)(e). Even though a chiropractic evaluation need
no |onger be prepatory to treatnment of patients, it my not
exceed, in scope, chiropractic procedures as taught by

accredited chiropractic coll eges. N.D.C.C. ? 46-06-01(2)(a).
This is also the case with respect to pernmanent i npairment

ratings and professional chiropractic opinions. N. D. C. C.
? 46-06-01(2)(e). This conclusion is supported by |egislative
hi story. The legislative purpose of 1991 N. D. Sess. Laws
ch. 451 was to allow doctors of chiropractic "to rate and
report any permanent I npai r ment of function and issue

pr of essi onal opinions regarding any matter within the scope of
chiropractic practice." (Enphasis added.) Hearing on S. 2138
Before the Senate Conmm on Human Services and Veterans
Affairs, 52nd N D. Leg. (January 21, 1991) (Legislative
Council bill summary). Senate Bill 2138 was intended to anmend
t he statutory definition of chiropractic to perm t
chiropractors to nmke permanent inpairment ratings and issue
opi nions regarding such ratings. 1 d. (Statenents of Arly
R chau, Dick Tessier, and C. H Wnkler) (January 21, 1991).

VWile N.D.C.C. ? 43-06-01(2) authorizes chiropractors to nake
di agnostic exam nations and issue opinions regarding any
matter within the scope of chiropractic practice, it does not
aut hori ze diagnostic exam nations and chiropractic opinions

concerning a patient's general physical condition. Thus,
while a chiropractor's professional diagnosis and opinion is
no longer limted by the requirenment that it be prepatory to
the treatnment of patients, it is, nevertheless, limted to

matters within the "scope of chiropractic practice.”

Under N.D.C.C. ? 43-06-01(2), the treatnent that doctors of
chiropractic are authorized to provide includes manipul ation
and adjustnent procedures concerning the spinal colum and
appendi cul ar skel eton and other t her api es "taught by
[accredited] <chiropractic colleges.” Because examn nations,
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eval uati ons and di agnoses are to be based on techni ques and
procedures taught by chiropractic colleges and related to the
practice of chiropracti c, they are |limted 1in scope.
Li kewi se, inpairment of function ratings and the provision of
prof essi onal chiropractic opinions may enconpass only matters

enconpassed by the "practice of <chiropractic.” N D.C C.
? 43-06-01(2)(e). Therefore, a chiropractor my make an
exam nati on, eval uati on or di agnosi s and rovi de a

prof essional opinion concerning any physical condition that
may be evaluated by procedures and exam nations taught by
accredited chiropractic coll eges.

In ny opinion this would not enconpass a general physical
exam nati on concernin% any physical condition or disease not
directly related to the practice of chiropractic. See, e.q.,
Howe v. Smith, 199 A 2d 521 (Pa. Super Ct. 1964) (determnin

that statute defining chiropractic Fractice did not authorize
chiropractors to diagnose generally); Cnwmth., Dept. of
Transp. Hear. Bd. v. Pa. Chiro. Soc., 349 A.2d 509 (Pa.
CmM th. 1976). See also N.D.C.C. ? 43-17-01(2) (practice of
medi ci ne i1includes the diagnosis of diseases or injuries and
"any form of treatment . . . of any physical or nental
ail ment").

A review of the physical exam form used by HSAA di scl oses that
the exam ning physician or nurse practitioner is to evaluate
whet her various nedical factors are satisfactory including
| ungs, heart, hernia, urine, eyes, ears, nose, throat, and
abdonen. The factors to be evaluated that appear enconpassed
by chiropractic procedures and treatnment relate to the back,
and upper and |ower extremties. A medical history is to be
obtained with respect to kidney and heart problens, asthmm,
absence of diabetes, epilepsy, and use of nedication, anong

other items, including surgeries. Those kinds of nedical
problems or conditions are not within the scope of
chiropractic practice. See WIlKk v. Anerican Medical Ass'n.
671 F.Supp 1465, 1482 (N.D. Ill. 1987) (enjoining the AMA from

restricting AMA nembers from professionally associating with
chiropractors in violation of antitrust laws) (finding no one
including chiropractors "believes that chiropractic treatnment
should be used for the treatnment of diseases such as cancer,
di abet es, heart di sease, hi gh bl ood pressure, and
i nfections").

The North Dakota Legislature determ nes the scope of practice
of all licensed health care professions. Letter from Attorney
General Heidi Heitka to Rolf P. Sletten (March 15, 1995).
The conclusion reached in ny predecessor's opinion concernin?

Sﬁprts physi cals deserves reiteration. "[T]he practice o
chiropractic is Ilimted to those procedures specifically
permtted by statute. Expansions of the practice of

chiropractic beyond these statutory limtations nust be based
on explicit statutory | anguage, not broad inferences.” Letter
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from Attorney General N cholas J. Spaeth to Dr. Wayne G
Sanstead (April 28, 1989).

Thi s opi ni on does not af fect t he ri ght of private
organi zations or individuals, such as the HSAA, to establish
st andar ds or specific requirenments with respect to
prof essionals authorized to conduct a physical exani nation
under internal governance policies for their own purposes.

Si ncerely,

Hei di Heit kamp
ATTORNEY GENERAL

tan jfl



